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HERR & 251:1]1: BD, CC, TH, ML, B,
PELTZER

ATTORNEYS AT LAW LLP

January 10, 2006

Sent via U.S. Mail and Email: commentletters@waterboards.ca.gov

Selica Potter

Acting Clerk to the Board

State Water Resources Control Board
P.O. Box 100

Sacramento, CA 95812-0100

RE: COMMENT LETTER - 01/13/06 Board Meeting Item Number_;
Dear Ms. Potter:

These comments relate to the document titled “Draft - December 30,
2005- Order WR 2006 - In the Matter of Draft Cease and Desist Order
Nos. 262.31-16 and 262.31-17 Against the Department of Water
Resources and the United States Bureau of Reclamation Under their
Water Right permits and License and In the Matter of Petitions for
Reconsideration of the Approval of a Water Quality Response Plan
Submitted by the Department of Water Resources and the United States
Bureau of Reclamation for their Use of Joint Points of Diversion in the
Sacramento-San Joaquin Delta” (hereinafter referred to as the “Draft
Order”}.

Background Regarding Cross Valley Contractors

The undersigned are hereby presenting comments regarding the above-
noted matter on behalf of Pixley Irrigation District, Lower Tule River
Irrigation District, Tri-Valley Water District, Hills Valley Irrigation
District, Kern Tulare Water District and Rag Gulch Water District. These
districts receive CVP water under various exchange contracts from the
Export Division of the Central Valley Project (water that originates in the
Sacramento River watershed and is exported south of the Delta via the
California Aqueduct}. Because they receive CVP water from the
Agqueduct via the Cross Valley Canal in the southern San Joaquin Valley,
these districts are referred to as the Cross Valley Contractors.

100 Witiow P Specifically, the Cross Valley Contractors have comments regarding both
HOVEAA T the process and the substance of those portions of the Draft Order that
Sute3X  pertain to the Petition for Reconsideration of the Division Chief’s July 1,
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2005, decision approving the Water Quality Response Plan {“WQRP”) that
supports the Bureau of Reclamation’s Joint Points of Diversion (JPOD).
The Cross Valley Contractors have three areas of comment:

I. Failure to Provide Notice and -Opportunity to Be Heard

Although the Cross Valley Contractors are not direct parties to the
matters that are the subject of the Draft Order, they are directly affected
by Section B of the Draft Order (commencing on page 32), which
addresses, and appears to be a final decision on, the Petition for
Reconsideration (the “Petition”). The Cross Valley Contractors also
actively participated in Phase 6 of the Bay-Delta proceedings leading up
to the JPOD references in D-1641. In fact, deliveries to Cross Valley
Contractors are specifically addressed in Section B of the Draft Order at
page 33 (Condition 1.a.i.). Despite this direct impact and past
involvement, no notice of this proposed action was given at any time to
any of the Cross Valley Contractors.

Further, Section B of the Draft Order in general appears to be an
afterthought to the chief subject of the Draft Order, namely the decision
on the CDOs. It is our understanding that little to no time was spent at
the hearings on discussions regarding the Petition and that most if not
all of the attention was on the CDOs. Although the issues involved in the
CDOs are related to the issues involved in the Petition, the issues are
nevertheless separate and distinct, and deserved to have separate
hearings and sufficient time devoted to each decision. Because this was
not provided, it is our opinion that the Board has incomplete information
from which to make the decision on the Petition as proposed by the Draft
Order.

Because the proposed decision on the petition for reconsideration directly
impacts the Cross Valley Contractors’ ability to conduct diversions
through JPOD, the Cross Valley Contractors should have received notice
of the petition and should have been given an opportunity to be heard at
the hearing on this matter. Because they were note, section B of the
Draft Order should be removed, and further proceedings should instead
be scheduled, if necessary.

II. Draft Order on Petition Not Supported By Factual Evidence

Section B of the Draft Order imposes an action that is not supported by
any factual evidence, and in fact is not consistent with either the facts
that are recited in the body of the Draft Order or the facts as our clients
understand them.

Specifically, Section B of the Draft Order amends Condition 1 of the
Division Chief’s July 1, 2005, decision by limiting the “Stage 1” use of the
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JPOD to deliveries that are actually received by Cross Valley Contractors,
and further limits exchanges to those exchanges that are balanced within
the same irrigation season. This limitation is not consistent with general
statements in the body. of the Draft Order that state that it is the intent
of the Draft Order to continue to allow the historic use of JPOD . (See for
example page 28 of the Draft Order, which states that the order
“authorizes DWR and USBR to conduct the minimal, historic, uses of the
JPOD under Stage 1, without requiring that DWR and USBR meet the
0.7 EC objective, until July 1, 2009”))

On page 26, the Draft Order draws the conclusion that the historic uses
of JPOD are limited to deliveries that are actually received by Cross
Valley Contractors and does not include transfers to other water users.
However, nowhere in the body of the Draft Order are any facts recited
that support the conclusion that historic uses do not include transfers to
other water users. Further, there is no recitation of any fact or
conclusion, other than in the order itself, that indicates that historic use
includes exchanges only if the exchange is fully completed within one
irrigation season. Nor, we understand, was any evidence presented
during these proceeding concerning Cross Valley Contractor deliveries.

If our clients had been given advance notice of this issue, they would
have provided evidence that the historic use of JPOD includes multi-
season exchanges and outright transfers of water to other entities, all of
which are accomplished with the consent and assistance of the primary
license/permit holder, the Bureau of Reclamation. Details of these
activities could easily be provided.

III. Cease and Desist Orders In General Are Inconsistent With D164 1

As noted above, the Cross Valley Contractors are directly affected only by
Section B of the Draft Order (commencing on page 32}. However, to the
extent that this portion of the order is affected by or informed by the
Board’s proposed orders on the Cease and Desist Orders (“CDOs”), the
Cross Valley Contractors object to the entire Draft Order. In particular,
the application of the .7 EC level as a specific condition of the Bureau of
Reclamation permit is not, in our opinion, consistent with D-1641.

Because the .7 EC level standard should not be applied across the board
to the diversion points at issuc through the CDOs, no specific treatment
of the JPOD in the decision on the Petition is necessary. Therefore, the
July 1, 2005, decision of the Division Chief should be allowed to stand
unamended.
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_ Conclusion

In general, the Cross Valley Contractors support the Division Chief’s
initial decision as well as the Board’s proposed order sustaining this
decision.

However, if the Board intends its decision on the Petition for
Reconsideration to result in historic uses of JPOD being allowed to
continue, then all historic uses should be included. The decision should
be stated in general terms (i.e., no specification as to what the historic
uses are and no restrictions on transfers or exchanges). If necessary, the
Board could conduct additional hearings to determine the historic uses
that should be allowed to continue under the Division Chiefs decision,
as amended by the Board’s decision on the Petition. If additional
hearings are held, the Cross Valley Contractors would like notice and the
opportunity to put on the record the actual facts regarding these historic
uses.

Thank you for yom; consideration of these comments.

Respectfully Submitted,
DOOLEY, HERR & PELTZER, YOUNG WOOLDRIDGE, LLP
LLP

Gr
By AMlex Peltzer By Ernest A. Cohant
Attorneys for Pixley Irrigation Attorneys for Rag Gulch Water
District, Lower Tule River district and Kern Tulare Water
Irrigation District, Tri-Valley District

Water District, and Hills Valley
Irrigation District




Cathy Crothers, Senior Staff Counsel
Department of Water Resources
1416 Ninth Street, Room 1118
Sacramento, CA 95814

' crothets@Watcr ca.gov

: Am;y L. Aufdambagc
Asgistant Regional Solicitor
Reoom B-1712 - '
2800 Cottage Way.
Sacramento, CA 95825
jstruebing@mp.usbr.gov -
- Rep: U.S. Bureau of Reclamation

ErinK. L. Mahaney
State Water Resources Control Board
1001 I Street ' :

" Sacramento, CA 95814
emahaney@watethoards.ca.gov
Rép: Division of Water Rights

- Enforcement Team ‘

Dante John Nomellini, Esq.
Nomellini, Grilli & McDamcl

" P.O. Box 1461

235 East Weber Avenue
Stockton, CA 95201

ngmplcs@pacbellnet. -
Rep: CeutraIDelta WaterAgency, etal.l .

Cari P. A. Nelson
Bold, Polisner, Maddow, Nelson & Judson
500 Ygnacio Vslley Road, Suite 325
Walnut Creek, CA 94596-3840

cpanelson@prodigy.net
Rep: Contra Costa Water Dmnct

Note: The participants have been served via their email addresses and
have only been served by mail if an email address has not been provided.

Tim O'Laughlin
O’Laughlin & Paris LLP

2571 California Park Drive, Suite 210

Chico, CA: 95928

Klanouette @olaughlinparis.com

Rep: San Joaquin River Graup Authonty

Thomas J. Shcphard Sr.

P.O.Box 20 -
- Stockton, CA 95201

‘ mhg;zhard@neumiller.com

Rep: C'oun:y of .S&m Joaquin
Jon D. Rnbm .

Kronick, Moskovitz, Tiedemann and G:rard

400 Capitol Mail, o7 Floor
Sacramento, CA 95814

. JRubin@ 3.com

KBlenn@KMTG.com . '
Rep: San Luis & Delta-Mendota Water

Authority and Westlands Water District

., John Herrick, Esq.
. South Delta Water Agency
* 4255 Pacific Avenue, Suite 2

Stockton, CA 95207,

. J_Mﬁ@aol COIn
- Rep: South Delta Water Authority

and Lafayette Ranch .

Michael Jackson
P.0. Box 207

429 W, Main Street
Quincy, CA 95971
mijatly@sbcglobal.net

" Rep: Ca19° Sportfishing ProtectionAlhance .




Clifford W. Schulz

Kronick, Moskovitz, Tiedemann & Girard

400 Capitol Mall, Suite 2700
Sacramento, CA 95814

cschulz@kmtg.com
Rep: The State Water Contractors

Gary Bobker, Program Director
The Bay Institate

500 Palm Drive, Suite 200
Novato, CA 94949

Patrick Porgans

Patrick Porgans & Assoc., Inc,
P.G. Box 60940

Sacramento, CA 95860

Paul R. Minasian

P.0.Box 1679

Oroville, CA 95965

pminasjan @minasianlaw.com
msexton @minasianlaw.com
dforde@minasianiaw.com

Rep: San Joaquin River Exchange
Contractors Water Authority

Karna ¥, Harrigfeld

Herum Crabtree Brown

2291 W. March FLane, Suite B100 . -
Stockton, CA 95207

kharrigfeld @herumcrabtree.com
jzolezzi @hemmecrabiree.com

Rep: Stockton East Water District

David J, Guy, Executive Director
Northern California Water Association
455 Capito} Mall, Suite 335
Sacramento, CA 95814

dguy@norcalwater.org

Arthur F. Godwin

700 Loughbourgh Drive, Suite D
Merced, CA 95348
agodwin@mrgb.org

Rep: Merced Irrigation District
and San Luis Canal Company

Tina R. Cannon

CA Degartment of Fish and Game
1416 9™ Street, Suite 1341
Sacramento, CA 93814

tcannon @dfg.ca.gov




